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Insurance Qompany

To: All Agents

From: Peter E. Becker, Chief Counsel
_ Date:  January 24, 2007 - ,
. Re: Home Equity Theft Prevention Act

On February 1, 2007, the Home Equity Theft Prevention Act (Chapter 308 of the
Laws of 2006) will become effective. The legislative intent in adopting the Actis to
end the practice of home equity theft in New York State. Home equity theft occurs
when an investor agrees to pay-off a mortgage usually in foreclosure taken out by a
homeowner. In retumn, the investor induces the homeowner to deed the property
over to the investor. Often, the homeowner is unaware that he or she had actually

executed the deed. The homeowner is often led to believe that the investor will deed

the property back to the homeowner at some later date and the investor has

“promised” the homeowner that he or she can remain in the property for the rest of

his or her life.

The investor - then mortgages the property, soon stops making the mortgage
payments, and ultimately the homeowner finds him or herself facing eviction. Ending -
this nefarious practice is certainly laudable, but the Act also makes titles comlng out
of many resndentlal foreclosure actions uninsurable.

‘The Act covers all transactions between homeowners (referred to as “equity sellers”)
and purchasers from the homeowners (“equity purchasers”) when the subject
property is in foreclosure or in “default’. “Default’ is defined as occurring when a
homeowner or “equity seller” is two months behind in payments on the homeowner's

mortgage. Transfers to certain equity purchasers such as foreclosing lenders,
referees, relatives of the seller, non-profit or governmental housing organizations,
and “bona fide purchasers” and most importantly for title purposes, persons who are
purchasing the property to use as their primary residence, are exempt from the Act.
The Act requires that the seller and purchaser memorialize their purchase-sale
agreement in a written contract in the seller's native language. The seller has the
statutory right to cancel this contract within five (5) days after its date.




Most significantly for the title industry, the Act gives the seller, for the period of two (2)
years after the date of the conveyance to the purchaser, the right to rescind the
transaction for certain violations of the Act. However, if the purchaser has conveyed
~ the property to a “bona fide purchaser” during the two-year period, then the seller can
only pursue a claim for damages against the original purchaser. The Act also covers
sales-leaseback transactions between the seller and buyer.  The Act requires the
purchaser to actually verify that the seller has the means to repurchase the property
and further requires that the terms of the agreement be “commercially fair and
reasonable”.  Finally, the Act imposes severe criminal penalties for VIoIatlons by
equity purchasers. .

For our purposes the principal features of thé Act are as follows: There are four (4)
features of the Act which have an immediate ‘impact‘ upon title underwriting.

1. Required Home Eqmty Theft Foreclosure Notlce for All Re5|dent|al
) Foreclosures ‘

The Act adds new Section 1303 to the Real 'Property Actions and Proceedings Law.
This section requires foreclosing lenders to provide a notice entitled “Help for -
-~ Homeowners in Foreclosure” with the summons and complaint to all borrowers in
foreclosure. Presumably, foreclosing lenders will provide the borrower with a copy of
the Notice at the same time as the lender serves the borrower with the foreclosure
summons and complamt The text of the form is set forth in the statute. A copy is
attached for your review. The form must be printed on “colored paper that is other
than the color of the summons and complaint; the text of the notice must be 14 point
type and the title of the form must be in 20 point type. ‘

This is 14-point type and this IS 20—fpoin‘t type

Therefore, for all titles coming out of forecloS’Ureactions which cOmmencé on or after
February 1, 2007 the following exception must be raised

. Proof is required that the foreclosing lender complied with Section 1303
“of the Real Property Actions and Proceedings Law by delivering a “Help
for Homeowners in Foreclosure” notice in the statutorily required form to
the homeowner(s) with the foreclosure summons and complaint. The
notice must be printed on paper that is a different color than that of the
summons and complaint; the title of the notice must be in at least 20-
point type; and the text of the notice must be in at least 14-point type.
Company will require the foreclosing lender to produce a copy of the
Notice. Additional exceptions may be raised upon review.
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In order to omit this exception, you must obtain a copy of the Help for Homeowners in
Foreclosure notice from the foreclosing lender and verify that the lender delivered the
Notice to the borrower with the summons and complaint. Presumably, once the Act
goes into effect foreclosing lenders will simply add a copy of the Notice to the !
Summons and Complaint and serve both on the borrowers simultaneously. A copy
of the Notice should therefore be in the foreclosure file at the Clerk’s Office. We will
require strict compliance with this statutory requirement. '

Also, as time goes on, you must raise the foregoing exception and call
for proof from the prior insurer whenever your title examination reveals that -
the property came out of a post February 1, 2007 foreclosure and within the
prior two (2) years.

2.  Affidavit Required When an Exempt Equity Purchaser is Acqumng T|tle :
from an Equity Seller in Foreclosure - ‘

If the property to the title of which is to be insured is (1) residential, (2) ‘in foreclosure ;
(subject to an open, unexpired notice of pendency) and (3) the applicant or
prospective purchaser is purchasing directly from the seller/borrower (defendant in
the foreclosure action) before the date of the foreclosure sale, then the title is
“insurable only if you receive an affidavit with indemnity from the purchaser that the
purchaser is (1) a relative of the seller, (spouse parent, grandparent, child;
grandchild or sibling of the seller or such person’s spouse) or (2) will (not “intends -
to”, but “will”) occupy the property as the purchaser's primary residence or (3) is
the referee for the foreclosing lender, or (4) the sale is authorized by statue, or (5) the
sale is pursuant to a court order or (6) the purchaser is not-for-profit housing -
organization or a public housing agency. Because of the two-year rescission
provision of the Home Equity Theft Provision Act, conveyances by sellers who are in -

foreclosure to any person or other Iegal entlty other that the three set forth above are

uninsurable.
In the situation set forth above, please raise the following exception:

Company will require at closing an affidavit with indemnity from the

purchaser that the purchaser is (1) a relative of the seller, (spouse,

parent, grandparent, child, grandchild or sibling of the seller or such

person’s spouse) or (2) will (not “intends to”, but “will”) occupy the
property as the purchaser’s primary residence or (3) is the referee for the

foreclosing lender, or (4) the sale is authorized by statue, or (5) the sale is
pursuant to a court order or (6) the purchaser is not-for-profit housing -
organization or a public housing agency. If such is not the ease title will
not be insured. ‘
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